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DETAILED ACTION 



Response to Arguments 

Applicant's arguments filed 14 September 2007 have been fully considered but 
they are not persuasive. 



Applicant alleges: 

Best fails to disclose each scale factor is based on an analysis of 
the entirety of each of said at least two digital audio files relative to the 
other digital audio files in their entirety. Best scales as a function of a 
single film (i.e. a single audio input) with multiple sequences spliced onto 
the single film. Best does not teach scaling as a function of multiple films 
7, 10, and 15. Best teaches multiple films 7, 10, and 15. Each film has 
different sound sequences (col. 2, lines 25 - 40). For example, as shown 
below, film 7 may have sound sequence #l and sound sequence #2. The 
recording of sound sequences "usually occurs at different times and under 
different conditions so that although an attempt is made to maintain a 
certain uniform recording level, it frequently happens that the average 
levels for the various sound sequences vary^to a considerable degree" 
(col. 3, lines 8-10). The embodiment disclosed by Best "is adapted to 
automatically equalize the various sound levels from the film 7 before they 
reach the mixing panel 30" (col. 3, lines 20 - 24). In other words, the 
teachings of Best are directed to adjusting the sound sequences of a 
single film relative to the other sound sequences of that film. The 
Examiner stated: "the average is determined between the sound 
sequence; i.e. with respect to each other" (Office action dated May 14, 
2007; page 5). For example, Best would consider sound sequence # 1 
and sound sequence #2 on film 7 and determine an average level 
("predetermined average level") for the two sound sequences. Best does 
not teach comparing the sound sequences on film 7 to the sound 
sequences on film 10 or film 15. Therefore, claim 1 is allowable over the 
teachings of Best. 
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Examiner respectfully disagrees. Applicant is essentially arguing that for Best to 
make obvious Applicant's claimed invention, films 7, 10 and 15 need to be adjusted 
relative to each other. Further, Applicant alleges that Best only teaches that film 7's 
individual sequences are adjusted. It may seem after a quick review of the patent that 
Best is not disclosing adjusting these sequence relative to each other, however a 
thorough review indicates otherwise. Examiner submits that Best's patent is quite 
vague, however, it should be clear after reading below, that Best at least makes obvious 
this teaching, if not anticipates. 

First, Best teaches in col. 4 liens 1 - 5 that the equalization may also be applied 
to additional channels such as 32 and 33. Channels 32 and 33 are the outputs from 
films 10 and 15. Next, Best discloses that each of films 7, 10 and 15 may contain 
differing noises, for example, 7 "may contain all dialogue and musical passages 
recorded" film 10 "may contain certain types of background effects, such as crowd 
noises and the like" and film 15 "may contain other types of background sounds such as 
airplane noises, hoofbeats, etc." Best also realizes that these levels need to be 
adjusted properly to create the desired listening experience, as shown in cols. 1 and 3. 
Best also acknowledges the mixing operation can suffer due to human error and thus 
strives to "reproduce without manual attention." While Best is vague, and does not 
disclose explicitly adjust between 7, 10 and 15, it is at least made obvious by Best's 
remaining disclosure. Best states that the adjustments may be placed on all channels, 
each film has different sounds which need to be equalized, and finally, it is preferable 
that this equalization is done without manual attention. 
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Furthermore, assuming Applicant is correct in the summary provided, interpreting 
Best in another manner will still read upon the claimed limitations. Assuming Best only 
determines the scale factors between sequences in the same reel (to which the 
Examiner does not necessarily agree), Best still discloses automatically comparing two 
audio sequences in their entirety to adjust them accordingly. While they may be part of 
the same reel/track, there is no reason that this cannot be applied to the multiple 
sequences/tracks in the Heyl device. 

The remaining arguments in section II are not persuasive for the same reasons 
as stated above. 

Applicant further in states in section III that one skiled in the art would not 
combine the teachings of Heyl and Best. 

Examiner respectfully disagrees. As shown in the final rejection, Heyl discloses 
that any known technique may be used to set the weights in col. 1 . Best discloses one 
of many "known" techniques of determining a weight/scale factor for a particular audio 
sequence/track. Thus, since Best teaches a way of determining a scale factor, it would 
have been obvious to apply this known technique to Heyl's system. 



Claim Rejections - 35 USC § 101 

35 U.S.C. 101 reads as follows: 
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Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

Claims 1-3, 36-38, 71-73, 106-115 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. 

Claims 1-3, 36-38 and 106-1 15 claim a seemingly patentable process and 
machine in a method and an apparatus. However, upon a close review, the Claims can 
be interpreted as a judicial exception as claiming nothing more than a computer 
program. This is evidenced by claim 71 which claims a computer program using the 
same steps as the method and the apparatus claims. For the judicial exception to be 
statutory, the method and apparatus claims or specification must provide a practical 
application either in the form of a physical transformation or by producing a useful, 
tangible and concrete result. Neither is present in this application. 

Claims 71-73 appear to claim a statutory "computer readable medium claim." 
However, a review of the specification disclsoses on page 14 that "any media" can be 
used. One type of media is transmission media which encompasses RF, fiber optic, 
and any other type of network communication media. These media are nothing more 
than signals and signals are held to be non statutory subject matter. 



Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1, 3, 36, 38, 73, 78, 106, 107 and 109 * 115 are rejected under 35 

U.S.C. 103(a) as being unpatentable over Heyl (U.S. Patent 5,774,567) in view of Best 

(U.S. Patent 2,265,097). 

Regarding Claims 1 and 78, Heyl discloses: 

A method for automatic digital audio mixing of at least two digital audio files 
(Figs. 2 and 3), comprising: 

reading at least two said digital audio files (Fig. 3 the various inputs which are 
then converted to digital form in elements 102 - 108); 

determining scale factors for scaling each of said digital audio files (i.e. the 
weight values are preferably determined by application programs executed by the 
computer system; col. 4 lines 40 - 50); 

applying each said scale factor to the entirety of each of said digital audio files 
respectively to create scaled digital audio files (i.e. the level adjustment circuits in Fig. 3 
apply weights to each of the digital sequences and then output the result); 

combining each of said scaled digital audio files into a single audio recording 
output as a digital file (Fig. 3 the various outputs). 
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Heyl does not explicitly disclose automatically determining the scale factors 
based on an analysis of said at least two digital audio files by a digital processing unit; 
wherein each scale factor is based on an analysis of the entirety of each of said at least 
two digital audio files relative the other digital audio files in their entirety or outputting on 
a storage medium. 

Best discloses automatically varying the amplitude level of various sound 
sequence between the output of a sound reproducer and a sound recorder in 
accordance with the predetermined average level of the respective sound sequences 
being reproduced; col. 2 lines 1 - 6; col. 1 lines 43 - 47. 

Heyl discloses that the weights may be set according to techniques well known in 
the art. Applying the teachings of Best to set the weight values of Heyl discloses: 

automatically determining (calculating the predetermined averages in Best) the 
scale factors (setting the weights in Heyl based on Best's averages) based on an 
analysis of said at least two digital audio files by a digital processing unit (Best's 
average determined using by Heyl's computer system); wherein each scale factor is 
based on an analysis of the entirety of each of said at least two digital audio files 
relative to the other digital audio files in their entirety (the average of each sequence is 
determined, to determine an average of a sequence, the entire sequence must be 
examined, further the average is determined between the sound sequence; i.e. with 
respect to each other). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to apply the average determination technique of Best to set the weights in the 
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computer system of Heyl. Heyl discloses that any known techniques may be used, Best 
discloses one particular technique and states that it allows the avoidance of an output in 
which the average sound level varies from sequence to sequence; col. 1 . 

Furthermore, Examiner takes official notice that recording the output onto a 
recording medium is notoriously well known in the art. It is desirable to do so to save 
the resultant output for later use. 

Regarding Claims 36, 107, 109, 110 and 111, in addition to the elements stated 
above in claim 1, the combination does not explicitly disclose the scale factors are 
based on an analysis of a root mean square, peak absolute value, or the combination 
thereof. 

However, Examiner takes official notice that scaling signals based on a root 
mean squared (RMS) or peak absolute value is notoriously well known in the field of 
audio. For example Smyth (U.S. 5,978,762) discloses scaling samples by multiplying 
with the RMS or peak scale factors. One would be motivated to do so to use a 
notoriously well known measurement technique (i.e. RMS and peak value) to reliably 
modify the audio levels in the combination. 

Regarding Claims 3, 38 and 73, in addition to the elements stated above 
regarding claims 1 , 36 and 71 , the combination further discloses: 

receiving one of said at least two digital audio files from a user (the inputs of Heyl 
are not explicitly disclosed to be received from a user, however, they must be provided 
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to the system in some manner. Whether they are applied automatically or manually, at 
some point the data must be created or applied by a user.) 

Regarding Claim 106, Heyl discloses: 

A method for mixing two digital audio files (Figs. 2 and 3), the method 
comprising: 

inputting a first digital audio file in its entirety and a second audio file in its 
entirety (Fig. 4 the inputs); 

generating first and second scale factors and a maximum value allowed by an 
output audio file format (i.e. the weight values determined by the computer system; col. 
4); 

generating a first scaled digital audio file by applying the first scale factor to the 
originally input first digital audio file (Fig 3 element 110 and its output); 

generating a second scaled digital audio file, by applying the second scale factor 
to the originally input second digital audio file (Fig. 3 element 112 and its output); 

generating the combined scaled digital audio file by combining the first scaled 
digital audio file and the second scaled digital audio file (output of adders Fig. 3). 

Heyl does not explicitly disclose calculating audio file characteristic values for the 
first and second digital audio files, basing scale factors on those characteristics or the 
second scaled file having an output level that is substantially equivalent to an output 
level of the first scaled digital audio file. 
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Best discloses automatically varying the amplitude level of various sound 
sequence between the output of a sound reproducer and a sound recorder in 
accordance with the predetermined average level of the respective sound sequences 
being reproduced; col. 2 lines 1 - 6; col. 1 lines 43 - 47. 

Heyl discloses that the weights may be set according to techniques well known in 
the art. Applying the teachings of Best to set the weight values of Heyl discloses: 

calculating audio file characteristic values for the first and second digital audio 
files (i.e. calculating the predetermined averages of Heyl's audio files as taught by Best 
using the computer system in Heyl); 

basing scale factors on those characteristics or the second scaled file (i.e. 
determining the weights in Heyl using the predetermined averages); and 

the second scaled file having an output level that is substantially equivalent to an 
output level of the first scaled digital audio file (i.e. maintaining a uniform average level 
as taught by Best in Heyl's system). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to apply the average determination technique of Best to set the weights in the 
computer system of Heyl. Heyl discloses that any known techniques may be used, Best 
discloses one particular technique and states that it allows the avoidance of an output in 
which the average sound level varies from sequence to sequence; col. 1. 

Regarding Claim 112, in addition to the elements stated above regarding claim 
1 , the combination further discloses: 
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bringing up an overall level of the single audio recording output to a maximum 
level (i.e. raising the lower level inputs to the maintain a uniform average, the average 
being the max level). 

Regarding Claim 113, in addition to the elements stated above regarding claim 
112, the combination further discloses: 

wherein a peak of the overall level does not exceed a maximum level supported 
by a data format (i.e. the levels are maintained to a uniform average, thus they will not 
exceed this and it can be considered a max level). 

Regarding Claim 114, in addition to the elements stated above regarding claim 
1 , the combination further discloses: 

wherein the single audio recording output is a modification of the at least digital 
audio files and is unable to be divided back into the individual digital audio signals (i.e. 
the outputs in Heyl are output in one of many ways, two being an analog or digital 
representation, which would not be able to be separated after combination). 

Regarding Claim 115, Heyl disclsoes: 

A method for mixing and mastering one or more audio files (Figs. 2 and 3), the 
method comprising: 
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analyzing the one or more audio files with a digital processor (i.e. the weight 
values are preferably determined by application programs executed by the computer 
system; col. 4 lines 40 - 50); 

determining, with the digital processor, one or more scale factors for the one or 
more audio files, the one or more scale factors based on the analysis of the one or more 
audio files (i.e. the weight values are preferably determined by application programs 
executed by the computer system; col. 4 lines 40 - 50); 

applying each of the one or more scale factors to the entirety of the one or more 
audio files respectively (weight values W1-W4 are applied to the audio and then output; 
figs 2 and 3). 

Heyl does not explicitly disclose analyzing and deterring based on an entirety of 
the two digital audio files, identifying a peak value and mean level for each of the one or 
more audio files, or the one or more scale factors operable to adjust the identified mean 
levels of the one or more audio files to the same level and adjust the one or more audio 
files to a recording medium maximum level. 

Best discloses automatically varying the amplitude level of various sound 
sequence between the output of a sound reproducer and a sound recorder in 
accordance with the predetermined average level of the respective sound sequences 
being reproduced; col. 2 lines 1 - 6; col. 1 lines 43 - 47. 

Heyl discloses that the weights may be set according to techniques well known in 
the art. Applying the teachings of Best to set the weight values of Heyl discloses: 
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analyzing and deterring based on an entirety of the two digital audio files(Best's 
average determined using by Heyl's computer system; the average of each sequence is 
determined, to determine an average of a sequence, the entire sequence must be 
examined, further the average is determined between the sound sequence; i.e. with 
respect to each other), the one or more scale factors operable to adjust the identified 
mean levels of the one or more audio files to the same level (i.e. maintaining a uniform 
average level as taught by Best in Heyl's system). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to apply the average determination technique of Best to set the weights in the 
computer system of Heyl. Heyl discloses that any known techniques may be used, Best 
discloses one particular technique and states that it allows the avoidance of an output in 
which the average sound level varies from sequence to sequence; col. 1. 

The combination does not explicitly disclose identifying a peak value and mean 
level for each of the one or more audio files and adjust the one or more audio files to a 
recording medium maximum level. 

However, Examiner takes official notice that scaling signals based on a root 
mean squared (RMS) or peak absolute value is notoriously well known in the field of 
audio. For example Smyth (U.S. 5,978,762) discloses scaling samples by multiplying 
with the RMS or peak scale factors. One would be motivated to do so to use a 
notoriously well known measurement technique (i.e. RMS and peak value) to reliably 
modify the audio levels in the combination to produce a recording with a higher quality 
sound. 
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Claims 2, 37 and 72 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Heyl (U.S. Patent 5,774,567) in view of Best (U.S. Patent 2,265,097) and in further 
view of Frederick (U.S. Patent 5,768,126). 

Regarding Claims 2, 37 and 72, in addition to the elements stated above 
regarding claims 1, 36, and 71, the combination fails to disclose wherein said method is 
performed within a server device operatively coupled over a network to a client device; 
wherein said automatic digital audio mixing is resident on the server and initiated upon 
receiving one of said at least two digital audio files from said client device. 

Frederick discloses mixing software which can process streams of digital audio 
samples originating from a local area network; col. 1 lines 19-21, audio data 470 is 
received from the network interface and network audio data is always active in this 
example, audio received from the network contributes to the network and is mixed to be 
made audible; col. 1 3 lines 34 - 40. 

Applying the mixer of the combination above to a computer based audio mixer as 
to receive audio from a network as taught by Frederick would thus perform said method 
within a server device operative coupled over a network to a client device. Since the 
network audio is always active the said automatic digital audio mixing is resident on the 
server and initiated upon receiving one of said at least two digital audio files from said 
client device. 
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It would have been obvious to one of ordinary skill in the art at the time of the 
invention to apply the mixer taught by the combination to the computer based mixer 
taught by Frederick. One would have been motivated to do so to create a computer 
audio mixer that achieves multi-stream audio functionality without interrupting existing 
application programs being run; col. 3 lines 24 - 28 of Frederick. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Andrew C. Flanders whose telephone number is (571) 
272-7516. The examiner can normally be reached on M-F 8:30 - 5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sinh Tran can be reached on (571) 272-7546. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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